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do so legally " (Hawker v. Compton, 8 T.C. 306) proved also
very useful.1
The " first dawn of a social conscience on the part of the
Judiciary as respects the evils of' legal avoidance ' of taxation ",
as Mr. A. Farnsworth has pointed out in one of his admirable
Notes on the subject,2 is to be found in the judgement of Lord
Greene, M.R., in Howard de Walden v. Inland Rev. (1942),
193 L.T. 42, and in certain recent decisions of the Supreme
Court of the United States, all of which are more or less on
the lines of the Lord Chancellor's statement. A similar stiffening
has become noticeable in recent English tax legislation, alluded
to by him. Its history over the past ten or twenty years, especially
during the 1939-45 war, seen against the background of the
parliamentary debates, is extremely illuminating and should be
carefully studied by all those interested in the struggle between
legislators and white-collar crime. With taxation becoming
increasingly heavy and tax dodging correspondingly frequent,
the legislator has found it more and more imperative to include
in his annual Finance Acts special provisions for the prevention
of " avoidance ". In the Finance Act of 1936, sect. 18, we see
him struggling with " avoidance of income tax by transactions
resulting in the transfer of income to persons abroad " ; in the
Act of 1937, sect. 12, with " certain transactions in securities ",
particularly the popular " agreements to buy back or re-acquire ";
in that of 1939^ sect. 17, with cc interconnected companies ". It
is in 1941, however, after the coming of Excess Profits Tax,
that the battle is joined in earnest : The Finance Act of that
year, sect, 35 (i) contains the interesting general clause :
Where the Commissioners are of opinion that the main purpose
for which any transaction or transactions was or were effected . . .
was avoidance of or reduction of liability to excess profits tax, they may,
if they think fit, direct that such adjustments shall be made as respects
liability to excess profits tax as they consider appropriate so as to
counteract the avoidance or the reduction . . .
It fell to the Finance Act of 1943, apart from increasing the
penalties for certain forms of evasion, to deal with cases of the
1 See Jasper More, The Saving of Income Tax, Surtax and Death Duties (1935), p. 5 :
" There is nothing illegal, before a particular liability has arisen, in disposing property
in such a way that the liability, when it does arise, will arise in less oppressive form,
or in disposing it in such a way that liability will not arise at all. This principle
has been recognized by the highest judicial authorities." See also Laski, Parlia-
mentary Government in England, p. 366.
a Modern Law Review, Vol. VI, Dec. 1943, p. 243 ; see the same writer in M.L.R.,
1942, p. 75, and 1944, P- 84i Law Quarterly Journal^ 1942, p. 168.